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Strong supply chain
agreements protect
FMCG businesses
from losses and
legal risks.

Introduction

The Fast-Moving Consumer
Goods (FMCG) industry in
Nigeria is one of the most
dynamic and competitive
industries, with products in
high demand and quick
inventory turnover.! Due to
the nature of the industry,
companies depend on
distribution and supply
chains to gquarantee the
smooth flow of goods from
producers to distributors,
retailers, and, ultimately,
customers. Given the nature
of FMCGs, any disruption in
the distribution and supply
chains will negatively impact
the projected income and
market share of companies in
the sector. Therefore, there is
a need for a well-written
agreement on distribution
and supply chain, these
agreements serve as legally

binding instruments that
define the rights and
obligations of the
contracting parties, including
terms of supply, pricing, risk
allocation, intellectual
property rights, and dispute
resolution mechanisms.
Given the regulatory
complexities and operational
risks associated with supply

chain contracts, these
agreements must be
structured to mitigate
potential legal and

commercial risks. This article
explores the key contractual
provisions in supply chain
and distribution agreements,
examines legal risks affecting
stakeholders, and highlights
best practices for ensuring
compliance and mitigating
liabilities.

contact@strenandblan.com

contact@strenandblan.com

www.strenandblan.com



Supply chain and
distribution
agreements keep
FMCG products
moving efficiently
from manufacturers
to consumers,
ensuring smooth
operations.

Clear contract
terms on pricing,
supply, and
intellectual property
protect brands and
maintain
profitability.

Understanding Supply Chain and
Distribution Agreements

Definition and Purpose

A supply chain agreementis a
contract between companies
involved in purchasing,
manufacturing, storing, and
delivering commodities via a
supply network.2 A
distribution agreement,
regulates the relationship
between manufacturers and
third-party distributors
responsible for marketing,
selling, and delivering
products to retailers or end
consumers.?

In Nigeria’s FMCG sector,
supply chain and distribution
agreements are crucial in
ensuring the efficient
movement of goods from
manufacturers to end
consumers. Given the
sector's fast-paced nature,
these agreements help
streamline procurement,
production, storage,
transportation, and retail
distribution, thereby
minimising disruptions and
ensuring product availability.

These agreements ensure
market reach by establishing
structured distribution
networks, and regulatory
compliance by helping

businesses adhere to the
requirements of several
regulatory agencies in the
sector including the National
Agency for Food and Drugs
Agency Control (NAFDAC),
Standard Organization of
Nigeria (SON), and Federal
Competition and Consumer
Protection Commission
(FCCPC) amongst others.
They reduce legal risks,
clearly define parties'
obligations and mitigate risks
related to non-performance,
supply shortages, financial
disputes, setting payment
terms, and price adjustments.
Exclusivity clauses in supply
chain and distribution
agreements maintain stable
pricing and profit margins
and reqgulate the wuse of
intellectual property and
marketing rights, ensuring
brand consistency. A well-
structured supply chain and
distribution agreement
enhances efficiency, legal
certainty, and business
continuity, all of which are
essential for competitiveness
in Nigeria’s dynamic FMCG
sector.*
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Understanding Supply
Chainand Distribution
Agreements

Clear supply chain
agreements require
defined parties,
scope, territory
(exclusivity), and
performance.
Ambiguity leads to
disputes and risks.

Key Clauses in Supply Chain and Distribution Agreements

For supply chain and distribution agreements to be effective and
enforceable, they must contain clear and comprehensive

provisions  addressing core

commercial and legal

considerations.® These agreements set the foundation for the
supply, distribution, and sale of goods, ensuring that all parties'
rights and obligations are clearly specified. Some of the key
clauses that must be incorporated include:

i. Identification of the Parties
and Scope of Agreement:

This clause identifies the
contracting parties, whether
manufacturer, distributor, or
supplier, as well as their
respective obligations. It is
crucial to ensure that the
parties to an agreement are
legal persons, either natural
or juristic. If there is a
dispute, it may be difficult to
enforce an agreement
against a person who is not
recognized by law. This
clause also clarifies the
nature of the relationship
between the parties,
specifying whether the
distributor operates as an
independent contractor or as
an agent of the supplier. By
clearly defining these duties,
potential liability risks can be
reduced. A description of the
products covered, the market
sectors targeted, and any
performance standards
expected of the distributor
must also be included in the
scope of the agreement.

ii. Territorial Scope and
Exclusivity:

This clause is essential in
determining the distributor's
defined geographical
territory. It establishes
whether the distributor has
exclusive rights to distribute
the product within a
specified region or whether
multiple  distributors  will
operate within the same
market.” In order to maintain
exclusivity, if it is granted, the
agreement should contain
performance-based terms as
well as clauses that allow for
termination in the event of
poor performance, contract
breach or missed sales
goals.8 This minimises market
stagnation while also
ensuring distribution
efficiency. This clause is
important for addressing
legal issues such as parallel
imports. Where a distributor
has an exclusive geographical
territory, any other imports
through other distributors
lead to the issue of parallel
imports which, in addition to
being a breach of the
agreement, may lead to the
proliferation of counterfeit
products within the territory.
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Understanding Supply
Chainand Distribution
Agreements

Compliance clauses
protect against
product liability and

regulatory penalties.

Adherenceto
standardslike
NAFDAC, SON, and
FCCPC is essential.

IP clauses safeguard
brand integrity by
defining trademark
use, licensing, and
enforcement
against
infringement.

iii. Delivery, Logistics, and
Risk Allocation:

This clause determines the
transportation, storage, and
handling of the products. It
should specify exactly who is
responsible for delivery and
related expenses of logistics.
Additionally, the contract
must specify when the
distributor acquires the title
and risk of the products from
the source. Furthermore,
warehousing requirements
and liability for damages or
spoilage must be addressed
to prevent disputes over
product losses.? This is
especially important for high-
value and perishable goods,
as improper handling can
lead to significant financial
losses.

iv. Product Quality and
Regulatory Compliance:

Supply Chain and
Distribution Agreements
minimise the potential
financial risks caused by
product liability claims by
ensuring that distributed
products meet the necessary
safety and quality standards.
Product quality and
regulatory compliance
clauses must be included to
ensure distributors comply

with product safety
regulations set by relevant
regulatory bodies.

Reqgulations range from the
requirements of NAFDAC for
product registration,

certification, and post-
production compliance;'© to
product certification and
compliance with  import
regulations of both SON and
the Nigerian Customs
Service (NCS);" and product
specifications and labelling,'?
as well as ensuring fair trade
practices to protect
consumer rights enforced by
the FCCPC. Failure to adhere
to these standards can result
in  penalties, recalls, or
reputational damage.

V. Intellectual
Rights:

Property

This clause governs the use of
trade marks, brand names,
and logos in marketing and
advertising, as well as the
licensing of intellectual
property rights, where
applicable. It must include
whether the distributor is
permitted to utilise the
supplier's logo and any
limitations on changing,
repackaging, or rebranding
the products. Additionally, it
outlines the supplier’s
enforcement rights in the
event of trade mark
infringement, unauthorised
product alterations, or
counterfeiting.’® This ensures
brand integrity and prevents
the dilution of intellectual
property rights.
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Understanding Supply
Chainand Distribution
Agreements

Comprehensive
supply chain
agreements, with
clear clauses on
logistics,
compliance, IP,
termination,
disputes, and force
majeure, are vital for
risk management
and legal
protection.

vi. Termination and Exit
Mechanisms:

This clause provides a
structured process for
ending the agreement under
specified conditions. It
should define the grounds for
termination, such as non-
performance, insolvency,
breach of contract, or a
change in business strategy.
The agreement should also
stipulate the required notice
period and post-termination
obligations, such as product
buy-back arrangements and
the settlement of any
outstanding payments.’> A
clear exit strategy guarantees
a smooth transition if the
agreement expires
prematurely and helps both
parties avoid drawn-out
disagreements.®

vii. Dispute Resolution and
Governing Law:

Given the commercial nature
of these agreements, an
effective Dispute Resolution
and Governing Law clause is
crucial. Rather than resorting
to lengthy and costly
litigation, parties should
incorporate alternative
dispute resolution (ADR)
mechanisms such as
mediation or arbitration."”
This maintains corporate ties
and facilitates more effective
conflict resolution.’®
Additionally, specifying
which law governs the
agreement ensures legal
certainty and prevents

jurisdictional conflicts,
particularly in cross-border
transactions.

viii. Force Majeure:

Finally, the Force Majeure
clause protects parties from
unforeseeable events that
could impact contract
performance. This includes
disruptions such as supply
chain breakdowns, regulatory
changes, economic
downturns, pandemics, or
natural disasters.’” The clause
should specify how such
events will be handled,
whether through suspension,
renegotiation, or contract
termination. This offers an
organised way to reduce the
risks connected with
unforeseen obstacles and
guarantees that neither party
is unjustly punished for
events beyond their
control.20 An example of a
force majeure event is the
supply chain disruptions
caused by the lockdowns
following the breakout of
COVID-19.

Supply chain and distribution
agreements can successfully
manage risks, safeguard the
interests of all parties, and
establish a legally binding
framework  for business
operations by including these
essential clauses.
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Legal and Regulatory Risksin
FMCG Supply Chains

The Fast-Moving Consumer Goods (FMCG) sector in Nigeria is
highly regulated, and businesses operating within supply chains
must ensure compliance with various legal and regulatory
frameworks. Non-compliance can expose parties to significant
risks, including financial penalties, reputational damage, and
disruptions in operations. Key legal and regulatory risks in FMCG
supply chains include the following:

a. Regulatory Compliance Risks

A primary legal risk in the FMCG sector is the failure to comply
with reqgulatory requirements set by key agencies. These
agencies impose strict guidelines on product safety, labelling,
and market entry requirements.2’ Non-compliance may result in
severe consequences, including product recalls,??2 administrative
fines,23 suspension of business operations, revocation of
licences, or outright shutdowns.24

For instance, NAFDAC mandates pre-market registration and
certification for food, beverages, pharmaceuticals, and
cosmetics before they can be sold in Nigeria.?> SON enforces
mandatory standards for product quality, ensuring that imported
and locally manufactured goods meet safety specifications.2®
The FCCPC regulates fair competition and consumer protection,
prohibiting misleading advertisements and unfair trade
practices.?2” A failure to secure the necessary approvals or
maintain compliance with evolving regulatory standards could
lead to enforcement actions, including the destruction of non-
compliant products, revocation of licences, or legal actions
against the business.

b. Competition Law Risks

The Federal Competition and Consumer Protection Act (FCCPA)
2018, governs competition law in Nigeria and prohibits anti-
competitive practices such as price-fixing,28 abuse of dominant
position, and restrictive agreements.?® Supply chain
participants, including manufacturers, distributors, and retailers,
must ensure compliance with these regulations to avoid
regulatory scrutiny and penalties.
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Legal and Regulatory
Risks in FMCG Supply
Chains

Price-fixing agreements between suppliers and distributors,
where a supplier imposes minimum resale prices or coordinates
pricing strategies among distributors, constitute a violation of
the FCCPA.3° The FCCPC actively investigates and penalizes
companies engaging in such practices, and businesses found
guilty of anti-competitive conduct may face heavy fines or other
enforcement actions.!

Businesses should make sure that pricing practices do not
impede fair competition, structure their agreements following
the FCCPA, and seek legal advice to analyse any contractual
provisions that can raise regulatory concerns to reduce the risks
associated with competitionlegislation.

c. Consumer Protection Compliance Risks

The FCCPA governs supply chain and distribution agreements in
the FMCG sector.3? If a product is unsafe or does not meet the
required quality standards, the consumer has the right to return
such product to the supplier and as such distributor may bear
the loss.33 Liability may arise due to manufacturing defects,
improper storage conditions, misleading advertisements or
labelling, or failure to provide adequate consumer warnings.34

Non-compliance with FCCPA can lead to penalties, lawsuits, and
reputational damage. The FCCPC can issue compliance
directives,® impose fines and recall products3® deemed harmful
to consumers. For FMCG businesses, ensuring compliance
requires robust internal quality control measures, proper
labelling and packaging following FCCPC, SON, and NAFDAC
regulations, and transparent consumer policies that align with
the FCCPA’s consumer rights provisions.
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Best Practices for Drafting and
Negotiating Effective
Agreements

While the Nigerian market presents a unique opportunity to
profit from its large population and low production costs,
companies in the FMCG industry should take proactive measures
to mitigate risks and ensure enforceability. The foundation of
these measures is laid in the pre-contract and contract stages. In
drafting effective agreements, businesses should:

a. Conduct due diligence on potential distributors and
suppliers: Before entering into a supply chain or distribution
agreement, businesses should assess the financial stability,
market reputation, and regulatory compliance history of
potential partners to minimize the risk of contractual breaches
or business failures.

b. Ensure contract terms are clear, balanced, and aligned with
Nigerian regulations: Supply chain and distribution agreements
should be drafted with unambiguous language, avoiding vague
or overly broad provisions that may lead to disputes.
Additionally, contracts must comply with applicable laws,
including the FCCPA, NAFDAC, SON, and tax regulations.

c. Implement risk mitigation strategies, such as insurance
coverage and contractual indemnities: To protect against
unforeseen liabilities, businesses should incorporate provisions
for product liability insurance, indemnification clauses, and
limitations of liability to safeguard against financial losses
arising from defective goods, regulatory penalties, or supply
chain disruptions.

d. Incorporate ADR clauses to facilitate speedy dispute
resolution: Alternative dispute resolution mechanisms, such as
mediation and arbitration, should be incorporated in supply
chain and distribution agreements to provide efficient and cost-
effective means of resolving conflicts in cases of dispute without
resorting to lengthy litigation.

e. Periodically review contracts to reflect market and
regulatory changes: As industry dynamics and regulatory
frameworks evolve, businesses must conduct periodic reviews of
their agreements to ensure continued compliance, relevance,
and commercial viability.
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Strong supply chain
agreements protect
FMCG businesses
from losses and
legal risks.

Concusion

Supply chain and distribution agreements play a critical role in
the Nigerian FMCG sector by ensuring the seamless movement
of goods from manufacturers to consumers while safeguarding
the interests of all parties involved. A well-drafted agreement
not only enhances operational efficiency but also minimizes
legal, financial, and regulatory risks. Given the complexities of
Nigeria’s reqgulatory landscape, businesses must adopt best
practices, such as thorough due diligence, clear contractual
provisions, and proactive risk management, to foster sustainable
and compliant commercial relationships. Stakeholders can
overcome industry obstacles, preserve competitive advantage,
and promote long-term growth in the FMCG sector by placing a
high priority on legal advice and strategic contract management.
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