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1. INTRODUCTION

"...In all other cases where causes or
matters are pending, the Court shall
give such directions as may be

necessary or expedient to ensure
conformity with the requirements of
these Rules..."

=
e
1.1 On the 315t of May 2022, the President of the National Industrial
the National Industrial Court of Nigeria Court may make rules for
(NICN), Hon. Justice B.B. Kanyip Ph.D regulating the practice
issued the National Industrial Court of and procedure of the
Nigeria (Filling of Applications/Motions in National Industrial Court.”1
Trade Union Matters and Marking of
Exhibits) Practice Direction (No. 1) 2022 1.2 In similar vein, Order 1 Rule 8(2) & (3) of
(“the Practice Direction”). the National Industrial Court (Civil
Procedure) Rules 2017 (‘the NICN Rules”)
This was made pursuant to the powers provides that:
conferred on the Honourable President
of the NICN in Section 254F (1) of the “(2) In all other cases where causes or
Constitution of the Federal Republic of matters are pending, the Court shall
Nigeria 1999 (as amended) which give such directions as may be
provides thus: necessary or expedient to ensure
conformity with the requirements of
“Subject to the provisions these Rules.

of any Act of the National
Assembly, the President of

1 See similar provision in S. 36 of the NICN Act, 2006.
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(3) The President of the Court may give
practice directions, for the effective
implementation of these Rules."?

1.3 The Practice Direction which became
effective on Monday, 13t June, 20223
was issued with a view to guarantee
confinued access to justice and
expeditious disposal of cases.4 Though,
the Practice Direction is commendable
and appears to be well thought out, it

i

has generated mixed reactions from the
populace, with some even calling for its
review, on the basis that some of ifs
provisions conflict with extant laws and
that the aftendant penalties for non-
compliance are harsh.

1.4 This article takes an overview of the
Practice Direction in order to analyze the
key innovation.

"...The President of the Court may give

practice directions, for the effective

implementation of these Rules.” ..."

2 See also the Supreme Court’s decision in Chief John
Oyegun v. Chief Francis A. Nzeribe (2010) 1 SC (Pt 1I) 1.

3 Sahara Reporters ‘The National Industrial Court of
Nigeria  Practice Direction 2022: A Call  For
Review'https://saharareporters.com/2022/09/01/nationa

l-industrial-court-nigeria-practice-direction-2022-call-
review-ganiyu-gjibola accessed November, 2022.

4 Paragraph 2 of the National Industrial Court of Nigeria
(Filing of Applications/Motions in Trade Union Matters and
marking of Exhibits) Practice Directions (No. 1) 2022.



https://saharareporters.com/2022/09/01/national-industrial-court-nigeria-practice-direction-2022-call-review-ganiyu-ajibola
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2 THE KEY PROVISIONS OF THE PRACTICE DIRECTION

"... All forms of originating processes
including applications and motions,
particularly such that seek for order(s) to
restrain the holding of delegates' conference

of a trade union or conduct of trade union
elections, are to be filed either in Abuja or
Lagos Judicial Division of the Court..."

2.1 The Practice Direction sets out the
procedures that should be adopted in
two matters, namely (a) the fiing of
applications and motions in frade union
matters and (b) the marking of
documents/exhibits in any matter at the
(NICN or the Court). The procedures are:

1. All forms of originating processes
including applications and
motions, particularly such that seek
for order(s) to restrain the holding
of delegates' conference of a
tfrade union or conduct of frade
union elections, are to be filed
either in Abuja or Lagos Judicial
Division of the Court.5

5 Paragraph 3(1) of the National Industrial Court of Nigeria
(Filing of Applications/Motions in Trade Union Matters and
marking of Exhibits) Practice Directions (No. 1) 2022.

¢ Paragraph 3(2)(a) of the National Industrial Court of
Nigeria (Filing of Applications/Motions in Trade Union

2. In the case of a claimant, the
statement of facts and the
witness(es) statement(s) on oath
must  clearly indicate all the
document(s) fo be relied upon at
the ftrial of the case and attach
same.¢

3. The atftached document(s) must
be marked serially in the manner
done for originating summons and
indicate whether the original of the
documents will be available at the
frial.7 The claimant is to identify,
refer to and mark the part of the
documents (e.g., paragraphs,
pages, section efc.) to be relied
on.

Matters and marking of Exhibits) Practice Directions (No.
1) 2022.
7 Paragraph 3(2)(b) of the National Industrial Court of
Nigeria (Filing of Applications/Motions in Trade Union
Matters and marking of Exhibits) Practice Directions (No.
1) 2022.
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4, Where a claimant intends that a
frontloaded document will be
tendered in evidence at the
hearing of a matter, such claimant
must indicate if the original of such
frontfloaded document will be
available/produced for inspection
at the hearing of the maftter.8

5. The Practice Direction requires a
claimant to lay foundation, where
required, in the statement of facts
and witness statement on oath for
the admissibility of the frontloaded
documents.?

6. In the case of a defendant, the
statement of defence and the
witness statement on oath must
clearly indicate and mark all the
relevant part of all frontloaded
document(s) to be relied upon in
defence of the matter at the trial.10

7. Where a defendant infends fo
object to the admissibility of a
document to be tendered by a

8 Paragraph 3(2)(c) of the National Industrial Court of
Nigeria (Filing of Applications/Motions in Trade Union
Matters and marking of Exhibits) Practice Directions (No.
1) 2022.

9 Paragraph 3(2) (d) of the National Industrial Court of
Nigeria (Filing of Applications/Motions in Trade Union
Matters and marking of Exhibits) Practice Directions (No.
1) 2022.

10 Paragraph 3(2) (e-f) of the National Industrial Court of
Nigeria (Filing of Applications/Motions in Trade Union
Matters and marking of Exhibits) Practice Directions (No.
1) 2022.
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claimant, such objection must be
clearly indicated in the statement
of defence and witness statement
on oath and state the basis of the
objection.m

8. Also, where a defendant intends
that a frontloaded document will
be tendered in evidence at the
hearing of the matter, such
defendant must indicate if the
original  of such frontloaded
document will be available for
inspection at the hearing of the
mafter.12

9. Where the document SO
frontloaded is such that will require
the laying of a foundation before
such a document can be
admitted in  evidence, such
defendant must indicate so and
must lay such necessary
foundation in the statement of
defence and witness statement on
oath.13

11 Paragraph 3(2)(g) of the National Industrial Court of
Nigeria (Filing of Applications/Motions in Trade Union
Matters and marking of Exhibits) Practice Directions (No.
1) 2022.

12 Paragraph 3(2)(h) of the National Industrial Court of
Nigeria (Filing of Applications/Mofions in Trade Union
Matters and marking of Exhibits) Practice Directions (No.
1) 2022.

13 Paragraph 3(2) (i) of the National Industrial Court of
Nigeria (Filing of Applications/Motions in Trade Union
Matters and marking of Exhibits) Practice Directions (No.
1) 2022.
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3 ISSUES ARISING FROM THE PRACTICE DIRECTION

3.1 One of the provisions of the Practice
Direction that has caused serious debate
is Paragraph 3(1) which mandatorily
requires that all actions relating to the
conduct of frade union elections or that
seeks for a restraining order against
holding of delegates’ conference of a
frade union must be commenced in
Abuja or Lagos Judicial Divisions.

3.2 Undoubtedly, this is in total conflict with
the provisions of some of the delegating
legislations under which a claimant has
the liberty of instituting all matters
(including all frade union restraint
actions) in a division that is closest to the

respect of a matter in which the Court
has jurisdiction shall be filed in any
Registry of the Court nearest to where the
defendant or respondent resides or has
presence or in which the defendant or
respondent carries on business.

Provided that where economic, security,
environmental or other exigencies
warrant, an originating process may be
filed in the Court’s Registry in a Judicial
Division other than that closest to the
place of residence or business of the
defendant(s) or respondent(s).”

..Subject to the provisions of the Act on transfer of

suits, an originating process in respect of a matter in

which the Court has jurisdiction shall be filed in any
Registry of the Court nearest to ..."

sl

3.3 defendants. Order 2 Rules 1 - 17 of the
National Industrial Court Nigeria Rules for
example is to the effect that all matters
may be filed in any of the judicial
divisions of the Court where a trade
union has presence.

3.4 It provides as follows:

“Subject to the provisions of the Act on
transfer of suits, an originating process in

14World Law Dictionary, “Definitions of Practice
Directions” available on
https://dictionary.translegal.com/en/practice-directions
accessed 10th November 2022.

3.5 By nature, Practice Directions' are mere
guidelines issued by Judges on how
specific procedures and formalities
should be followed in different Courts.
While they are issued to inform parties
what the Court expects of them in
respect of the practice and procedure
of the Courts, it is important that they
complement the rules of such Courts.!

15 An tSeirbhis Chuirtteanna Courts Service “Practice
Directions” available on
https://www.courts.ie/content/practice-directions

accessed 10th November 2022.


https://dictionary.translegal.com/en/practice-directions
https://www.courts.ie/content/practice-directions
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3.6 As a delegated or subsidiary legislation
made pursuant to the power granted by
the Principal Legislation. the Supreme
Court of Nigeria in Buhari v. INEC,1¢
clearly sare the practice of the Court in
a particular area of its procedure. Hence
to be valid, a Practice Direction must be
made in  accordance with  the
delegating power as was held in FBIR v.
Halliburton (WA) LTD.17

3.7 ldedlly, the best purpose a Practice
Direction canserve is fo provide a written
explanation of how to proceed in a
particular area of law, in a particular
court.’8 there is a conflict between the
Rules of Court and Practice Directions,
the Rules must of necessity prevail, as the
Practice Direction cannot amend the
Rules of Court.’? As held by the court in
UNILAG v. Aigoro,20a Practice Direction
has no power to infroduce a new
provision not contained in the Rules; it
cannot infroduce a provision
inconsistent with the Rules or any Law
and cannot give  provisions  or
explanations on a new subject not
contemplated by the Rules or other
existing Law.

3.8 The Supreme Court has also reiterated
this in plethora of cases including the
case of University of Lagos & Anor v.
Aigoro?! where it held that Rules of Court
and Practfice Directions are rules

16 SC 51/2008.

17 (2014) LPELR- 24230.

18 General Muhammadu Buhari v. Independent National
Electoral Commission & Ors (2008) 12 SC (Pt 1) 1; Dr.
Authur Agwuncha Nwankwo & 2 Ors v. Alhagji Umara
Yar'adua & 40 Ors (2010) 3-5SC (Pt 1) 1.

19 ibid

20 (1984) NSCC 745.
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touching the administration of Justice
and they are established mainly for
attaining justice with ease, certainty,
and dispatch.

3.9 Itis no news that the National Industrial
Court of Nigeria is one Court whose
jurisdiction covers the entire country, and
its judicial divisions are solely for
administrative convenience.22
Restricting litigants whose causes of
action are specifically highlighted
therefore amounts to taking away the
territorial jurisdiction of the Court sitting in
divisions other than Lagos and Abuja on
any frade union matters especially,
where such could have been
conveniently adjudicated upon in courts
in other divisions, as the defendant or
respondent resides or has presence or
carries on business in the other divisions.

Also, it completely defeats the purpose
of the Practice Direction which is to
ensure speedy and efficient
administration of justice. One wonders,
how the Lagos and Abuja Divisions of the
NICN will cope when inundated with
urgent matters bordering on tfrade union
elections and delegate conferences.

3.10 On the issue of penalty for default. the
Practice Direction with a view fo ensuring
maximum compliance directed that
such process shall not be accepted for

21 note 15 Supra.

22 J. Sokefun & N. Njoku, “The Court System in Nigeria:
Jurisdiction and Appeals” (2016) IJBASS 2(3) page 23. See
also Nsiegbe v. Federal University of Wukari SUIT NO:
NICN/MKD/59/2018.

23 See Section 21 (1) of the National Industrial Court Act
2006.



fling and where it is accepted by the
registry, If the process is from the
claimant, the entire suit shall be struck
out, but where the processes are from
the defendant, then the particular
defective process shall be struck out.24

"...Justice is much more than a game
of hide and seek. It is an attempt to
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the letters of laws, that is, by juxtaposing
the facts in factual sense with the letters
of laws, solely, for the attainment of
justice.25

discover the truth, on human
imperfections, notwithstanding..."

3.11 On this particular provision, one school of
thought has it that strict adherence to
the provisions of the Practice Direction
will only place technicalities over
substantive justice. They posit that the
judiciary is not a dummy arbiter, meant
merely fo reel out what is written in the
legislative codification. Rather they are
to give a professional interpretation to

24 Paragraph 3(3) of the National Industrial Court of
Nigeria (Filing of Applications/Motions in Trade Union
Matters and marking of Exhibits) Practice Directions (No.
1) 2022.

25 Rilwan Balogun, “Of Technicality, Justice and Supreme
Court’'s Decision” 27t February 2020 available on
https://businessday.ng/opinion/article/of-technicality-
justice-and-supreme-courts-decisions-1/ accessed 10th
November, 2022.

«@

3.12 The Court of Appeal in Benedict

Orji v. Ozo Nne lloputaife &
Ors,2¢ defined technicality to mean
“immaterial, not affecting the substantial
rights, without substance.” Thus, any
matter that does not stress on the
substantive right of a party should be
viewed as technicalities.?”

26 [2011] LPELR-92199 (CA) 24, Paragraphs A-E. See also the
6th edition of Black’s Law Dictionary.

27 Joshua Ogwu, “An Inspection of the Legal Tussle
between Technicalities and Substantial Justice: The Need
for a Balance” 15 May 2020 available on
https://unilaglawreview.org/2020/05/15/an-inspection-
of-the-legal-tussle-between-technicalities-and-
substantial-justice-a-need-for-balance/ accessed 10t
November 2022. See also Yusuf Adegoke v. Anor (2007)
LPELR - 3534 (SC); Adedeji v. The State (1992) 4 NWLR (Pt.
234) 248.

~


https://businessday.ng/opinion/article/of-technicality-justice-and-supreme-courts-decisions-1/
https://businessday.ng/opinion/article/of-technicality-justice-and-supreme-courts-decisions-1/
https://unilaglawreview.org/2020/05/15/an-inspection-of-the-legal-tussle-between-technicalities-and-substantial-justice-a-need-for-balance/
https://unilaglawreview.org/2020/05/15/an-inspection-of-the-legal-tussle-between-technicalities-and-substantial-justice-a-need-for-balance/
https://unilaglawreview.org/2020/05/15/an-inspection-of-the-legal-tussle-between-technicalities-and-substantial-justice-a-need-for-balance/
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3.13

3.14

3.15

In the same vein, in Salawu Ajide v. Kadiri
Kelani,282 the Supreme Court per Oputa
J.S.C. while emphasizing on the need for
truth to prevail in order to ensure justice is
done poignantly, cautioned that;

“Justice is much more than a game of
hide and seek. It is an attempt to
discover the truth, on  human
imperfections, notwithstanding. Justice
will never decree anything in favour of so
slippery a customer as the present
defendant/appellant” on this note, our
courts have admitted that justice and
truth are on the same ticket and that in
doing justice the courts and all ministers
in hertemple, that is lawyers and all other
stakeholders, must strive at discovering
the truth regardless of legal
technicalities.”

Many have even suggested alternative
penalties which includes that the Court
should discountenance the documents
not aftached and frontloaded or
entertain and grant an application
seeking to attach and frontload
documents omitted during the filing of
the suit for one reason or another.??

This school of thought surmise that
although the Practice Directions
requirements are quite practicable and
they are understandably needed for
efficient trial management so as to

28 (1985) 1 NWLR 248 at 269.
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eliminate the wastage of precious
judicial time in dealing with frivolous
objections or the waste of time in going
through a pile of documents that are
irelevant and have no impact on the
fact(s) in issue, it will be out of place for
justice to be denied or delayed on flimsy
reasons such as failure to mark
documents or make reference to such.

3.16 Another school of thought, clearly
represented in the most recent decision
of National Industrial Court of Nigeria per
Hon. Justice Nweneke in Suit No.
NICN/LA/266/2022 between ABOLADE
JOHN OLAWALE v. EKO ELECTRICITY
DISTRIBUTION PLC (EKEDP) (Ruling
delivered on 20t October 2022) while
striking out the Suit for non-compliance
with the provisions of the Practice
Direction held thus:

“That the argument that the goal of the
Practice Direction is to always do
substantial justice rather than technical
justice, and that striking out a case for
non-compliance with the Practice
Direction amounts to technical justice,
will not avail the Claimant/Respondent in
this instance.

The very concept of substantial justice
will lose its worth if viewed from the prism
of the Claimant alone. Substantial justice

29 |sdore Ozuo, “Limits of practice directions: A review of
NIC practice direction (No. 1) 2022" 25" August 2022
available  on https://guardian.ng/features/limits-of-
practice-directions-a-review-of-nic-practice-direction-
no-1-2022/ accessed 10th November 2022.
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is justice itself and it is trite that justice is
not a one-way fraffic. In  RESIDENT
OFIOGUMA & ANOR v. FREDRICCK ERHIRE
IBUJE & ANOR [2022] LPELR-58394[CA] 48,
the Court of Appeal, per Danjuma, JCA,
while emphasising on the importance of
this point, posits that;

‘Justice is a four-way traffic, justice for
the parties in the suit, justice for the
Court and justice for the public at
large.’

It is in the interest of the parties, the
Court and society that litigation
becomes as seamless and as speedy
as possible. A practice direction which
ensures quick dispensation of justice
cannot be denigrated as mere
technicality. The Court of Appeal in the
case of COOPERATIVE AND
COMMERCE BANK |[NIG.] PLC .
OGOCHUKWU OKPALA & ANOR [1997]
LPELR-6278[CA] 26, admonished that;

‘Courts are enjoined to bear in mind
that the business of the Court must be
conducted within the framework of the
law, the practice and procedure that

3.17

4.1
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have inured over the ages, and counsel,
as an officer of the Court must assist the
Court in reaching a reasonable decision
on any matter before the Court.’

The Supreme Court in this regard has in
the case of PEOPLES’ DEMOCRATIC
PARTY (PDP) v. INDEPENDENT NATIONAL
ELECTORAL COMMISSION (INEC) (2012) 7
NWLR (Pt. 1300) 538 (SC). held that:

“Where Practice Directions as issued co-
exist harmoniously with the rules of court,
a party or Counsel who ignores them
does so at his peril”.

CONCLUSION

In conclusion, the Practice Direction is
issued in good light and compliance with
same will ensure speedy dispensation of
cases and reduce clog in the wheel of
justice. While we acknowledge the cry
for review of some of ifs provisions, we
hope that parties, counsel and court will
first give life to the Practice Direction by
complying and ensuring that it is
enforced; otherwise, the very essence of
issuing it would be defeated.

"... Where Practice Directions as issued
co-exist harmoniously with the rules of
court, a party or Counsel who ignores

them does so at his peril ..."
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