


Download the IBA App today 
and take your experience to 
the next level!

New updated IBA App
– available from the App Store and the Google Play Store

The IBA App has recently been updated, now equipped with the same extensive unctionalities as 
the IBA website. Whether you’re a seasoned legal proessional or a budding enthusiast, this App is 
your gateway to a world o opportunities and resources.

With the IBA App you can: 

• Update your IBA profle, showcasing your expertise

• Seamlessly network with ellow members through  
the comprehensive IBA Member Directory

• Connect directly with other members right rom  
your phone

• Stay updated on upcoming IBA events and 
eortlessly register or conerences and webinars

• Manage your IBA membership, including  
joining committees

• Secure your spot at the prestigious IBA Annual 
Conerence, the world’s largest legal conerence

• Access a wealth o digital content, rom articles  
to stories, updated daily

How do I access the App?

• Simply download the App (search or IBA Members)  
via the Apple App Store or Google Play Store

• Log in using your My IBA account details

• Your username is your email address – no Member ID required

• I you can’t remember your password, click on ‘Forgot password?’ to reset it





2 Insolvency and Restructuring International Vol 18 No 1 May 2024

Past Section Co-Chairs

Anja Droege Gagnier 2021–2022
Dario Oscos 2021–2022
MarcelWillems 2019–2020
Karen O’Flynn 2019–2020
Kirsten Schümann-Kleber 2017–2018
Gregor Baer 2015–2016
Brigitte Umbach-Spahn 2015–2016
Pekka Jaatinen 2013–2014
Josef Krüger 2013–2014
Judith Elkin 2011–2012
David Jenny 2011–2012
Leonard H Gilbert 2009–2010
Carsten Ceutz 2009–2010
Christopher Besant 2007–2008
Alexander Klauser 2007–2008
Ben Floyd 2005–2006
Agustin Bou 2005–2006
Kolja von Bismarck 2003–2004
Michael Prior 2003–2004
Gabriele NadalVallve 2001–2002
Selinda Melnik 2001–2002
Ole Borch 1997–2000
Richard Broude 1997–2000
E Bruce Leonard 1992–1996
Hans-Jochem Luer 1992–1996

International BarAssociation

Mark Ellis Executive Director
James Lewis Director of Content
ChloeWoodhall Content Editor
Will FoxTypesetter/Artworker

AndrewWebster-Dunn Head of Sponsorship and Advertising

Insolvency and Restructuring International
May 2024 Vol 18 No 1 Citation (2024) 18 IRI

Insolvency and Restructuring International is published twice a year.
The views expressed in this journal are those of the contributors and not necessarily those of the International BarAssociation.

Section Ocers 2024

Ocers or Insolvency Section 2024

Co-Chairs
Cristina Fussi

De Berti Jacchia Franchini Forlani, Milan
c.fussi@dejalex.com

HuanTan
Benvalor, Utrecht
tan@benvalor.com

Senior Vice Chair of Membership
TomasAraya
Bomchil, Buenos Aires

tomas.araya@bomchil.com

Senior Vice Chair of Logistics and Organisations
PedroArregui

Universidad de Burgos, Burgos
pedro@arreguiabogadoseconomistas.com

Senior Vice Chairs of Conference Quality
Bart De Moor
Strelia, Brussels

bart.demoor@strelia.com

Patrick Elliot
Keystone Law, London

patrick.elliot@keystonelaw.co.uk

Senior Vice Chair of Conferences
Andreas Spahlinger
Gleiss Lutz, Stuttgart

andreas.spahlinger@gleisslutz.com

Senior Vice Chairs of Subcommittees, Publications and
Projects

Eva Spiegel
Wolf Theiss,Vienna

eva.spiegel@wolftheiss.com

RobertVan Galen
NautaDutilh,Amsterdam

robert.vangalen@nautadutilh.com

Vice Chair of Conferences
Matteo Bazzani
TARGET, Milan

matteo.bazzani@targetlaw.it

Vice Chairs of Subcommittees
Tommaso Foco
Portolano Cavallo, Rome
tfoco@portolano.it

Gottfried Gassner
BINDER GRÖSSWANG,Vienna
gassner@bindergroesswang.at

Vice Chairs of Membership
Audry Hong Li

Zhong Lun Law Firm, Shanghai
audryli@zhonglun.com

Ryo Okubo
Nagashima Ohno &Tsunematsu, NewYork

ryo_okubo@noandt.com

Vice Chair of Conferences
Lee Pascoe

Norton Rose Fulbright, Melbourne
lee.pascoe@nortonrosefulbright.com

Vice Chair of Projects and Publications
Sophia Rolle-Kapousouzoglou

Lennox Paton, Nassau
srolle@lennoxpaton.com

Vice Chair of Corporate Counsel
SergeyTreshchev

RSP International Legal Taxes Audit, Moscow
sergey.treshchev@rsp-i.com

Secretary
AndreaTracanella

Studio Legale Tracanella, Milan
andrea@tracanella.com

Treasurer
Gareth Steen
Dentons, Dublin

gareth.steen@dentons.com

Publications Ofcers
Michael Harper
ChapmanTripp,Auckland

michael.harper@chapmantripp.com

KiYoung Kim
Yulchon, Seoul

kykim@yulchon.com

Website Ofcer
JagodaWojciechowska

RBBC Restructuring & Bankruptcy Business Center,Torun
jagoda.wojciechowska@rbbcenter.com

Scholarship Ofcer
JinningTu

Anderson Mori &Tomotsune,Tokyo
tu.jinning@amt-law.com

UNCITRAL Liaisons
Gregor Baer

Gregor Baer Esq,Academic Sabbatical, San Francisco, California
gregorbaer@aol.com

Christopher Besant
Gardiner Roberts,Toronto, Ontario

krisbesant@gmail.com

Alexander Klauser
Rechtsanwaltskanzlei Dr Klauser,Vienna

klauser@klauser.law

Lewis Kruger
Stroock & Stroock & Lavan, NewYork

lkruger@stroock.com

Richard Joseph Mason
Mason Pollick & Schmahl, Chicago, Illinois

rmason@mps-law.com

Real Estate Section Liaison Ofcer
Natalija Lacmanovic
Law Oce Lacmanovic, Zagreb
nlacmanovic@law-lacmanovic.hr

Diversity and Inclusion Ofcer
Robyn Gurofsky
Fasken, Calgary,Alberta
rgurofsky@fasken.com

Annual Conerence Ofcers
CedricAlter

Janson Baugniet, Brussels
c.alter@janson.be

Eric Baijal
BBM Solicitors,Wick

emb@bbmsolicitors.co.uk

Timothy Graulich
Davis Polk &Wardwell, NewYork
timothy.graulich@davispolk.com

Alicia Herrador Muñoz
Augusta Abogados, Barcelona

a.herrador@augustaabogados.com

TusharaWeerasooriya
McMillan,Toronto

tushara.weerasooriya@mcmillan.ca

Automotive Industry Ofcer
Shin Fukuoka

Nishimura &Asahi,Tokyo
s.fukuoka@nishimura.com

World Bank Liaison Ofcer
Leonard H Gilbert

Holland & Knight,Tampa, Florida
leonard.gilbert@hklaw.com

Industry Ofcer – Finance and Insurance
Manuel Gordillo
Abencys, Madrid

manuel.gordillo@abencys.com

Mid-Year Meetings Conerence Ofcers
David Heems

HOUTHOFF, Amsterdam
d.heems@houthoff.com

Fernando Quicios
Pérez-Llorca, Madrid

fquicios@perezllorca.com

Membership Ofcer – South America
Guilherme Fontes Bechara
Demarest Advogados, São Paulo
gfontes@demarest.com.br

Membership Ofcer – India
Sakate Khaitan

Khaitan Legal Associates, Mumbai, Maharashtra
sakate.khaitan@khaitanlegal.com

Membership Ofcer – Europe
Marco Passalacqua
BonelliErede, Rome

marco.passalacqua@belex.com

Membership Ofcer – North America
James Sullivan

Seyfarth Shaw, NewYork
jmsullivan@seyfarth.com

Private Equity Industry Ofcer
James Morrin

Mason Hayes & Curran, Dublin
jmorrin@mhc.ie

LPD Council Liaison Ofcer
Cecilia Mairal

Marval O’Farrell & Mairal, Buenos Aires
cmm@marval.com

Members of the Insolvency Section Advisory Board
Agusti Bou

BDOTax & Legal, Barcelona
agusti.bou@bdo.es

Anja Droege Gagnier
BMHAvocats, Paris

adroege@bmhavocats.com

Pekka Jaatinen
Castrén & Snellman Attorneys, Helsinki

pekka.jaatinen@castren.

Dario Oscos
Oscos Abogados, Mexico City
doscos@oscosabogados.com.mx

Kirsten Schümann-Kleber
GOERG, Berlin

kschuemann-kleber@goerg.de

Brigitte Umbach-Spahn
Wenger Plattner, Zürich

brigitte.umbach@wenger-plattner.ch

MarcelWillems
Fieldsher,Amsterdam

marcel.willems@eldsher.com

Ocers or the Creditors’ Rights
Subcommittee

Co-Chairs
Shirley Cho

Pachulski Stang Ziehl & Jones, Los Angeles, California
scho@pszjlaw.com

David Steinberg
Stevens & Bolton, Guildford

david.steinberg@stevens-bolton.com



Insolvency and Restructuring International Vol 18 No 1 May 2024 3

Vice Chairs
Juliette Bour
BERSAY, Paris

jbour@bersay.com

Fernando Martinot
Estudio Martinot, Lima

fernando.martinot@martinotabogados.pe

Pierre Pettersson
Cirio, Stockholm

pierre.pettersson@cirio.se

Ocers or Insolvent Financial Institutions
Subcommittee

Co-Chairs
Anna-Kaisa Remes

Castrén & Snellman Attorneys, Helsinki
anna-kaisa.remes@castren.

VincentVroom
Loyens & Loeff,Amsterdam

vincent.vroom@loyensloeff.com

Vice Chair
Richard Harney
Bowmans, Nairobi

richard.harney@bowmanslaw.com

Ocers or Legislation and Policy
Subcommittee

Co-Chairs
JoseAngel Casal

Holland & Knight, Miami, Florida
jose.casal@hklaw.com

Pierre-GillesWogue
Altana, Paris

pierre-gilles.wogue@advant-altana.com

Vice Chair
Anna Hermelinski-Ayache
Elvinger Hoss Prussen, Luxembourg
annahermelinskiayache@elvingerhoss.lu

Reginald Sainvil
Baker McKenzie, Miami, Florida

reginald.sainvil@bakermckenzie.com

Ocers or Reorganisation andWorkouts
Subcommittee

Co-Chairs
Gordon Craig Hollerin
Harper Macleod, Glasgow

gordon.hollerin@harpermacleod.co.uk

FabioWeinberg Crocco
Sullivan & Cromwell, NewYork

Vice Chairs
Ignacio Buil

Cuatrecasas, Gonçalves Pereira, London
ignacio.buil@cuatrecasas.com

Hasan Mohammad
Norton Rose Fulbright, Sydney, New SouthWales

hasanm@live.com

Ricardo Reveco
Carey, Santiago
rreveco@carey.cl



4 Insolvency and Restructuring International Vol 18 No 1 May 2024

Welcome to the May 2024 edition of Insolvency 
and Restructuring International. The publication 

of this edition broadly coincides with the 29th Annual 
IBA Global Insolvency and Restructuring Conference 
in Zurich. We are also excited for the IBA Annual 
Conference in Mexico in September and have no 
doubt it will continue on the success of 2023 Paris 
Conference. We encourage you to attend both the 
Insolvency and Restructuring Conference and the 
Annual Conference. 

The conferences provide fantastic opportunities for 
our Insolvency Section to hear from leading gures in 
the restructuring and insolvency world, network with 
members of our Insolvency Section from over 130 
jurisdictions, increase engagement between members 
and discuss broadening access to the journal. 

In light of the positive feedback received on the 
2023 editions, this issue continues the focus on 
recent law reform. Among others, Anna Hermelinksi-
Ayache and Igesa Andrea provide important analysis 
on the new landscape of Luxembourg insolvency 
procedures, Gilles Podeur and Louis Renucci write 

on the implications of the 2021 French insolvency law 
that allows a cross-class cram down to affect the rights 
of shareholders, Marco Passalacqua provides an update 
on the most recent Italian case law and legislative 
reforms, and Amala Umeike writes on new frontiers 
in Nigeria’s corporate insolvency regime. 

We are also provided with important insights 
into jurisdictions from insolvency experts’ first-
hand experiences and views, including by Adimesh 
Lochan, Arjun Gupta and Alipak Banerjee on 
whether a credit contained in an arbitral award 
can be used to initiate corporate insolvency 
resolution processes under the Indian Insolvency 
and Bankruptcy Code 2016 and Rafael Baleroni and 
Valentina Ramalho on how the lack of enforcement 
of a Brazilian judgement abroad allows creditors to 
take measures against debtors’ assets. 

We thank this issue’s authors for their enlightening 
contributions. We encourage you to submit work for 
the next edition, set to be published later in 2024. 
We also welcome all feedback on this edition of the 
Journal and your ideas for further issues.

Co-Editors' note

Co-Editors' note
May 2024

KiYoung Kim
Publications Ofcer, IBA Insolvency Section

Michael Harper
Publications Ofcer, IBA Insolvency Section



Introduction
For more than three decades, corporate insolvency 
proceedings in Nigeria were generally concluded via 
the liquidation of assets of a debtor company and its 
eventual winding-up. Dominant from the inception of 
companies and companies’ laws in Nigeria, it could be 
inferred that this traditional operation has inuenced 
corporate insolvency-related legislation such as the 
Nigerian Deposit Insurance Corporation Act, 2006 
(NDICA) and the Asset Management Corporation of 
Nigeria Act, 2010 (AMCONA). 

For instance, Section 40(2) of the NDICA provides 
that: ‘immediately following the publication in the 
gazette of the revocation of the licence of a failed 
insured institution, the corporation shall apply to the 
Federal High Court for an order to wind up the failed 
nancial institution’.

In the same vein, Section 52 of the AMCONA 
provides that:

‘Where the court gives a decision against a body 
corporate in a debt recovery action under this Act, 
requiring the debtor company to pay any sum to the 
corporation and such a sum is not liquidated or paid 
over to the corporation within 90 days from the date 
of the order for payment, the corporation may apply 
to the court to issue a winding-up order against the 
debtor company.’

These provisions offer insight into the approach 
of Nigerian lawmakers to corporate insolvency in 
Nigeria. While the NDICA provided for winding-up 
and liquidation once a bank was deemed to have 
failed, the AMCONA stipulated winding-up in the case 
of a company’s inability to pay its debts to AMCON. 
Neither laws contemplate the possibility of measures 
to facilitate the turnaround in fortunes of companies 
or banks. Nor did the Companies and Allied Matters 
Act 1990 contemplate corporate rescue as an objective 
of insolvency proceedings.

Understandably, insolvency practitioners have 
generally considered this traditional mindset to 
be unprogressive. Following sustained advocacy by 
insolvency practitioners, the Companies and Allied 
Matters Act, 2020 (CAMA) was enacted, giving a 
new lease of life to the corporate insolvency regime 
in Nigeria.

This article delves into the nuances of Nigeria’s 
corporate insolvency regime under the CAMA. 
It spotlights administration as an alternative to 
liquidation and winding-up proceedings in Nigeria. 

New frontiers to insolvency in Nigeria
The enactment of the CAMA heralded a new dawn 
for Nigeria’s corporate insolvency regime. Although 
some of the old insolvency provisions on receivership, 

New frontiers in Nigeria’s
corporate insolvency regime:
focus on administration

Amala Umeike
Stren & Blan Partners, Lagos

The traditional approach to corporate insolvency in Nigeria, which focused on liquidation and winding-
up, has undergone a signicant shit with the enactment o the Companies and Allied Matters Act,
2020.This legislation introduced administration as a corporate rescue mechanism with an emphasis
on the preservation of distressed companies. Unlike liquidation and winding-up, administration aims to
revitalise companies and enhance creditor outcomes. However, challenges such as lack of awareness,
stakeholder reluctance and creditor impatience can potentially hinder its adoption.Addressing these
challenges through enhanced awareness and stakeholder education can promote the ecacy o
administration, thus aligning Nigeria’s corporate insolvency regime with global standards.
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winding-up, liquidation, arrangements and compromise 
remained, the CAMA introduced new provisions 
focused on corporate rescue. For instance, Section 444 
of the CAMA introduced administration as a corporate 
rescue mechanism to the Nigerian insolvency landscape. 
Section 718 of the CAMA also introduced netting to 
Nigeria’s corporate insolvency regime.

Understanding corporate insolvency
In simple terms, insolvency is the inability to pay 
one’s debts or discharge one’s obligations.1 Corporate 
insolvency refers to the financial distress faced by 
a company when it is unable to meet its financial 
obligations as they fall due.2 In Nigeria, the primary 
legislation governing corporate insolvency is the 
CAMA. As aforementioned, there are a number of 
corporate insolvency procedures under the CAMA. 
However, the focus of this article is on administration. 

Administration in Nigeria
The enactment of the CAMA enabled the rise of 
administration as a corporate insolvency framework 
in Nigeria. Unlike liquidation and winding-up, which 
largely involve the dissipation of a company’s assets and 
its eventual termination, administration is concerned 
with corporate rescue from a company’s financial 
difculties, ensuring that it remains a going concern. 
Countries like England, France, Germany and the 
United States have various types of rescue proceedings 
in their legal regime.3 It is noteworthy that Nigeria has 
now followed suit. 

Section 444(1) of the CAMA provides that:
‘The administrator of a company may do all such 
things as may be necessary for the management of the 
affairs, business and property of the company, and 
shall perform his functions with the objective of—

(a) rescuing the company, the whole or any part of 
its undertaking, as a going concern;
(b) achieving a better result for the company’s 
creditors as a whole than would be likely if the 
company were wound up, without rst being in 
administration; or 
(c) realising property in order to make a distribution 
to one or more secured or preferential creditors.’

The above provision shows a clear preference for 
administration over winding-up and emphasises 
the need for the administrator to take all necessary 
measures to ensure that a company in distress remains 
a going concern.

Section 444(2) of CAMA further emphasises that 
the rescue of a distressed company is the primary 

objective of the administrator in the performance of 
its functions, except where the administrator is of the 
opinion that it is not reasonably practicable or a better 
result can be achieved for such company’s creditors 
by pursuing another course of action (in the order of 
priority specied in that subsection).

Conditions for making an administration
order in Nigeria
It is important to note that administration orders in 
Nigeria are not made as a matter of course. As outlined 
in Section 449 of the CAMA, an administration order 
is made when:
• a company is or is likely to become unable to pay its 

debts; and 
• an administration order is likely to achieve the 

purpose of the administration.
The implication of the above provisions is that unlike 
in winding-up proceedings, a company does not 
need to be in a position where it is unable to pay its 
debts before it will become subject to or eligible for 
administration. Even if a company is shown to be likely 
to be unable to pay its debts, such a company will be 
eligible for administration. The framers of the CAMA 
take the position that oftentimes, it is more prudent 
to rescue a company that is not fully in distress than to 
rescue a company that is already unable to pay its debts. 
The aim of administration is more likely to be achieved 
when a company whose financial position is not 
irredeemably bad is made to enter into administration.

The role of the administrator
In administration proceedings in Nigeria, the 
administrator is integral to the success of the 
administration. The administrator acts as an independent 
ofcer appointed to manage the company’s affairs. 
The administrator’s duties range from conducting a 
thorough review of the company’s nancial position, 
developing a restructuring plan, and engaging with 
stakeholders to garner support for the proposed 
rescue package, among others. Most importantly, the 
administrator is required by Section 444(3) of the CAMA 
to act in the best interests of creditors, while balancing 
the rights of various stakeholders.

Administration as a matter of priority
The primacy of administration in Nigeria’s corporate 
insolvency regime is underlined by the fact that the 
appointment of an administrator channels every effort 
in a company to its survival and rescue. This can be seen 

New rontiers in Nigeria’s corporate insolvency regime: ocus on administration
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in a number of instances. Section 478(1) of the CAMA 
provides that where an administrator is appointed over 
a company, a receiver of the company appointed by a 
holder of a oating charge or by the court is mandated 
to vacate ofce.

In the same vein, where a company is under 
administration, Section 479(2) of the CAMA precludes 
the court from making any order for the winding-up 
of the company. It also prohibits any resolution to be 
made for the winding-up of the company.

To further emphasise the priority right that is 
placed on a company under administration, Section 
480 of the CAMA provides that the company enjoys 
a moratorium from legal proceedings relating to the 
enforcement of security over its property, including 
repossession of goods in its possession under a hire 
purchase agreement, except with the consent of the 
administrator or the court. When a company is going 
through administration, no legal process – including 
legal proceedings, execution, distress or due diligence 
– shall be instituted or continued against the company 
or its property except with the permission of the 
administrator or the court.

The foregoing provisions clearly highlight the 
impressive legislative shift in the corporate insolvency 
framework in Nigeria. It should be noted, however, 
that the objective of the moratorium is not necessarily 
to immunise a company in administration from legal 
proceedings, but to shield the administrator from 
distractions that come with legal proceedings, and to 
allow them to focus fully on the task of rescuing the 
company from an insolvency situation. 

Challenges of administration in Nigeria
While administration offers a viable mechanism for 
corporate rescue, it is not without its challenges. Some 
of these challenges are outlined below.

Dual purpose

Research shows that a major shortcoming of 
administration under the CAMA is the dual purpose 
it serves. This is because in addition to its application 
to rescue a failing company, it can easily be utilised as 
an instrument of liquidation.4 Since the CAMA does 
not expressly provide standards to be followed by an 
administrator to determine that a corporate rescue 
is impossible, the administrator may easily choose to 
proceed with liquidation instead of rescuing a failing 
company. This situation can lead to the utilisation of 
administration only as a trial-based process, which can 
be disadvantageous.

Lack of understanding

Administration is a fairly novel concept in Nigeria’s 
legal regime, having only been introduced by the 
CAMA. The implication is that while the concept 
remains a pivotal tool for corporate rescue in Nigeria, 
it will remain underutilised if the vast majority of 
corporations do not know of its existence. 

Stakeholder reluctance

Perhaps due to the preponderance of liquidation 
and winding-up proceedings, there is still some 
resistance and reluctance to embrace administration 
by stakeholders in Nigeria. Understandably, people are 
inclined to utilise mechanisms that they are familiar 
with. Another reason behind the reluctance to embrace 
administration is the fact that administration imposes 
a higher threshold of responsibility than liquidation. 
The administrator’s role goes beyond liquidation of 
a company’s assets – it extends to taking active steps 
to ensure that the company is given another chance. 
As a result, insolvency practitioners (who are eligible 
to be administrators) are likely to be cynical about 
adopting administration, especially when there is 
uncertainty regarding the financial fortunes of a 
distressed company.

Creditor impatience

Under Section 483(1)(d) of the CAMA, when a 
company is going through administration, creditors 
of the company must be informed of the appointment 
of an administrator. Section 487 of the CAMA also 
provides that they should be invited to a creditors’ 
meeting, where they are permitted to bring their 
claims against the company in question, and also 
to be informed of the administrator’s plans for the 
rescue of the company. When creditors are informed 
of the company’s struggles, there is a high propensity 
to interpret this as an opportunity to swiftly recover 
everything that is owed to them by the company, instead 
of exercising patience while the administration process 
in under way. Consequently, there is a high likelihood 
of steering the company towards the path of outright 
liquidation to recover creditors’ capital. This affects 
the administration framework and practice in Nigeria.

Conclusion
Undoubtedly, the enactment of the CAMA introduced a 
much-needed breath of fresh air into Nigeria’s corporate 
insolvency regime, and showed a viable departure 
from the traditional liquidation-centred approach. 
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There is no doubt that the proper implementation of 
the corporate rescue provisions will ultimately align 
Nigeria’s corporate insolvency regime with global best 
practices. 

However, to address the challenges outlined, proper 
awareness of the objectives of administration among 
corporations in Nigeria is vital. This awareness will 
not only redirect stakeholders from liquidation 
and winding-up, but will present the new frontier 
of administration in Nigeria’s corporate insolvency 
regime in a way that is properly understood and 
appreciated by stakeholders in the corporate world.
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